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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

NEIL A.

the  Pet i t ion

CONNELL

o f

o f
MC AFFIDAVIT OF MAILING

For a R"d"rgEffiHg.tuPfl*gW*ciency or
a Revl-sion of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le ( l )  22 of the
Tax Law for the Year(s))(fiKffi(ffftKt(EX fgZf
1 9 7 3 .

State of New York
County of A1-bany

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of September , L9 78, )Bhe served the wlthln

Notice of Decision by (cert i f ied) maiL upon Nei l -  A. & Serena R.
McConnel-l-, cl o Wi-lliamson

Green t(xx$fxffxxxxnnpcxffX rhe petitloner ln the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Nei l  A. & Serena R. McConnel l
clo WiLLiamson & Green
280 Park Ave.
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addresaee is the trpFrumncxxnmf

ffi61hg} petitioner herein and that the address set forth on said nrapper ig the

last known address of the {XXXXp1XnXXp[rclCnffSlg[ petltloner.

Sworn to before me this

13th day of September ,  L9 78

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
NEIL A. MC CONNELL

and
SERENA R. MC CONNELL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Article (gf 22

Oa.

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) lmffimlb(S 1971
L 9 7 3 .

Sta te  o f  New York
County of Albany

John Huhn , being duLy sworn, deposes and says Ehat

)Ghe is an employee of fhe Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of September , 19 7g, 11he served the wlthln
Edward H. Hein, Esq. of

Notice of Defaul-t Order by (certified) mail upon Breed, Abbott & Morgan

(representat ive of)  the pet i t ioner ln the within proceedLng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
Edward H. Hein, Esq. of

as foLlows: Breed, Abbott  & Morgan
I Chase ilanhattan Plaza
New York, New york 10005

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

Thau deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said r trapper ls the

Iast known address of the (representat ive of the) pet l t ioner.

Sworn to before me th is

13th day of  September

rA- 3 (2 /7 6>

, L978



J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

srATE TAX boMMrs'broN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Saptembor 13, 1978

NeLl A. & Sersne R. l{cGomncll
c/o lftllL*ruon & 6tccn
280 fart Ane.
I{anr York, Now Tork 1001}

Dcar t{r. & l{rt. }lcCsrursllr

Please take notice of the DeEl'slon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(X) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in Jhg-Supreme
Court of the State of New York, Albany County, within 4 t&n'thr

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely, i

',r'lll/
/ MICNAELAI.Ef,AT{DER

Sr4ervlaftng Tax
Herrlng Off,lecr

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

of

NEIL A. MC CONNELL
and

SERENA R. MC CONNELL

for Redetermination of a Deficiency
Refund of Personal Income Tax under
22 of the Tax Law for the Years l97l
L 9 7 3 .

or for
Art ic le

and

DECISION

and paid during

allocable expense

Petit ioners, Neil A. McConnell and Serena R. McConnel-1-, c/o Will iamson and

Green,  280 Park Avenue,  New York,  New York 10017,  f i led a pet i t ion for  redetermin-

ation of a deficiency or for refund of personal income tax under Article 22 of the

Tax Law for  the years I97L and 1973 (Fi1e No.  14981).

The pet i t ioners,  by thei r  at torney,  Edward I I .  Hein,  Esq. ,  o f  the f i rm of

Breed,  Abbot t  & Morgan and the Income Tax Bureau by Peter  Crot ty ,  Esq. ,  Counsel

for the Department of Taxation and Finance, entered into a stipulation of facts

dated June 15, 1976. The parties hereto have agreed to waive a formal hearing

and to submit this matter to the State Tax Commission, based on the entire record

in the f i l -e ,  inc luding the st ipulat ion.

ISSUE

Whether

the years in

pursuafr.t to

an interest expense which is reasonabLe in amount

issue for the product ion of income, const i tutes an

the provisions of sectinn 623(b) of the Tax Law.
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1. Petit ioners, Neil A. McConnell and Serena R. McConnell-, were New York

State res idents dur ing 1971 and 1973.  They f i led jo int  New York State res ident

income tax returns for the aforementioned vears.

2. The Income Tax Bureau issued a Statement of Audit Changes against peti-

t ioners on February 25, L974 for personal income tax due for the year L97I, re-

computing their New York minimum income tax by including in allocable expenses

interest  of  $927,545.56.  In  accordance wi th the aforesaid Statement  of  Audi t

Changes,  a Not ice of  Def ic iency was issued against  pet i t ioners for  $91237.95,

p lus in terest  of  $1,031.32.  Since the Income Tax Bureau d id not  receive a pet i -

t ion within the statutory time provided therefor, it issued a Notice ond Demand for

payment  of  the def ic iency.  On October B,  L974,  pet i t ioners paid the Income Tax

Bureau  $10 ,269 .27 ,  p lus  add i t i ona l  i n te res t  o f  $269 .57 .  Pe t i t i one rs  f i l ed  a  c l a im

for  refund of  sa id amount  on October 25,  1974.

3.  On January 27,  1975,  the Income Tax Bureau issued a Statement  of  Audi t

Changes-against  pet i t ioners for  1973 which provided,  in  par t ,  that :

' rAs tota l  in terest  expense i -n the amount  of  $111521361.67 was c la imed
as an itemized deduction on your New York return, this amount must
be used in the computat ion of  Sect ion 615(c)(4)  rnodi f icat ion.  There-
fore,  we have recomputed the modi f icat ion as fo l lows:

MODIFICATION FOR ALLOCABLE EXPENSES

Interest
Taxes
Contr ibut ions
Total Allocable Expenses

N.Y.  adjusted gross income
Total items of tax Dreference

Tota l
Less:  Speci f ic  deduct ion
Balance
L e s s :

$4 ,17  4 ,427  . 21  x  $3 .  056 .034 .32
$6 ,277 ,496 .94

Modi f icat ion for  a l locab1e exDenses

$4 , r74 ,427 .2L
2 , r08 ,069  . 63

$6 ,282 ,496  .84
5 .000 .  00

$ 6 , 2 7 7 , 4 9 6 . 8 4

$ 1  ,  1 5 2  , 3 6 1 . 6 7
7 2 , 4 6 5 . 8 6

1 , 8 3 L , 2 0 6  . 7 9
$ 3 , 0 5 6  , O 3 4 . 3 2

2 ,032 ,210 .11

$ 1 , 0 2 3 , 8 2 4 . 1 1 . "
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Accordingly,  a Not ice of Def ic iency was issued Eherefor,  imposing addit ional in-

c o m e  t a x  o f  $ 5 3 , 9 3 4 . 0 3 ,  w i t h  i n t e r e s t  o f  $ 3 , 1 - 8 0 . 4 8 ,  f o r  a  t o t a l -  d u e  o f  $ 5 7 , 1 1 4 . 5 1 .

Pet i t ioners t imely f i led a pet i t ion for redeterminat ion of said def ic iency.

4 .  Dur ing  1971 pe t i t ioner  Ne i l -  A .  McConne l l  pa id  in te res t  o f  $477,29L.71

to Bankers Trust, Company on his promissory note bearing interest at Ll4 of. L%

over pr ime, represent ing his idclebtedness incurred to acqui-re a $10,000r000.00r 82

convert ible note of Pan Ocean Oi l  Corporat ion, on which he received $600r000.00

interest income during lg7I.  During 1973 he received $7321055.00 in interest in-

come from Pan Ocean Oi l  Corporat ion on the convert ible note and paid $725,090.14

in interest expense to Bankers Trust Company on his note.

5. Pet i t ioner Nei l  A. McConnel- l 's interest payments referred to in Finding

of Factt t4rt tabove, were ordinary and necessary expenses incurred for the produc-

tion of interest income received by him on the convertible note of Pan Ocean Oi1

Corporation and for the possibility of income or gain resulting from an increase

in the market price of the Pan Ocean Oil Corporationrs conmon stock, into which

such note was convert ible.

6 .  D u r i n g  1 9 7 1  a n d  L 9 7 3 ,  h e  p a i d  i n t e r e s t  o f  $ 3 2 , 6 7 8 . 3 5  a n d  $ 4 0 7 ' 8 1 6 . 3 8 '

respect ively,  on other indebtedness incurred by him to acquire corporate securi t ies

and real property which he held as investments. Such interest payments were ordinary

and necessary expenses for the production of income.

7. During 1971 and 1973, pet i - t ioner Nei l  A. McConnel l  paid i -nterest of

$115,697.23  and $9r330.92 ,  respec t ive ly ,  on  l -oans  incur red  by  h im to  purchase je t

aircraft hel-d and used principal-ly for the production of rental or charter income.
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B. During 1971 he paid $301,878.27 on indebt.edness assurtred or incurred by

him as his contr ibut ion to the capital  of  (or in connect ion with distr ibut ion of

assets to hirn frorn) partnerships in which he was a general partner. Petitioner

Nei l  A. McConnel l ts general  partnership interest and the assets distr ibuted with

respect thereto were held by him for the product ion of income.

9. None of the interest expense paid by him and referred to above was interest

on indebtedness incurred or continued in order to purchase or carry obligations

or other propety, the income from which is exempt from Federal or New York State

income taxes.

CONCLUSION OF LAW

A. That section 615(a) of the Tax Law provides that the New York itemized

deductions of a resident individual- shall be the total amount of his deductions from

Federal adjusted gross income with certain enumerated modifications. One of the

subtract ions from a taxpayerrs Fed.eral  i temized deduct ions is:

trthe deductions for al-l-ocable expenses attributable to items of tax pre-

ference as defined in subsection (a) of section six hundued twenty-three
if the sr:nn of the items of tax preference of the taxpayer for the taxable
year,  as def ined in subsect ion (b) of sect ion six hundred twenty-two'
exceed the appl icable specif ic deduct ion described in subsect ion (c) of

such sect ion. "  ( t t .V. tax l ,aw S0 tS (c)

B. That allocable expenses are defined in section 623(b) to include the following

four deduct ions permit ted by the 1954 Internal Revenue Code: (1) interest (2)

taxes (3) charitabLe contributions and (4) amounts deductible by tenant-stock-

holders of cooperat ive housing corporat ions.

C. That the amount of deduction is computed pursuant to the formula contained

in section 623(a) of the Tax Law.
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D. That the statutory formula makes the enumerated Federal itemized deduc-

tions subject to reduction, whether or not the associated expanses have any rela-

tion to the item of tax preference subject to the minimum tax.

E. That the interest expenses paid by pet i t ioners in 1971 and 1973 con-

st i tuted a1locab1e expenses attr ibutable to i tems of tax preference within the

intent and ueaning of sections 623(b) and 615(c) of rhe Tax Law.

F. That the claim of petitioners for a refund for L971 is denied, and that

the petition of Neil- A. and Serena R. McConnell- fot 1973 be and the same is here-

by denied.

DATED: Albany, Nernr York

September  13 ,  L97B
COMMISSION

-L
COMMISSIONER


